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Summary 

This study, entitled "Study of Comparative Law on the Application of the Special Indigenous Jurisdiction 
in Colombia and Ecuador", analyzes the implementation of the Special Indigenous Jurisdiction (JEI) in 
both countries, under the Comparative Law approach. The research is structured in three scenarios: first, 
it addresses the historical evolution of the state response to indigenous demands on respect for their 
rights, both in the legal field and in the economic and social spheres. Second, it examines how the 
international normative frameworks, which have driven the constitutionalization of the JEI in both 
countries, have been received in Colombia, where multiculturalism predominates, and in Ecuador, which 
embraces plurinationalism. 

The third scenario focuses on the practical challenges faced by indigenous communities when interacting 
with ordinary judicial systems, given the tension between the constitutional norms that support the JEI 
and the social and political realities that, in many cases, hinder its full implementation. Based on a critical 
review, this paper highlights the tensions between the different forms of justice, proposing an approach 
of harmonization through intercultural dialogue. 

This study also addresses the criticisms of indigenous communities regarding Positive Law, the 
difficulties of coordination between indigenous and ordinary jurisdictions, and the solutions proposed to 
improve the effectiveness of the JEI. In addition, it suggests the creation of a harmonization law that 
respects the rights and autonomy of indigenous communities, recognizing their own forms of justice, as a 
basis for moving towards a model of effective legal pluralism. 
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1. Introduction 

The coexistence of disparate legal systems within the same territory has been a persistent challenge for 
States that recognize and respect the cultural plurality of their populations. In countries such as Colombia 
and Ecuador, the Special Indigenous Jurisdiction (JEI) has emerged as a legal response to the recognition 
of ethnic and cultural diversity, allowing indigenous communities to administer justice in accordance 
with their own customs and traditions. However, despite the constitutional and legal advances made in 
both countries, the implementation of the JEI has generated tensions between ordinary and indigenous 
legal systems, raising questions about the effectiveness and equity of the established regulatory 
frameworks. 

Colombia's 1991 Constitution and Ecuador's 2008 Constitution marked a milestone in the recognition of 
the rights of indigenous communities, establishing coexistence between ordinary and indigenous 
jurisdiction as a way to guarantee the self-determination of indigenous peoples. In both cases, the 
principle of legal pluralism was adopted to foster inclusive and diverse justice that respected the 
ancestral worldviews and practices of indigenous communities. However, this principle has encountered 
significant obstacles in practice, since, although the right of indigenous peoples to administer justice has 
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been recognized, tensions between the two jurisdictions, differences in conceptions of justice and the lack 
of effective coordination between them have hindered the full exercise of those rights. 

This study delves into the comparative analysis of the application of the JEI in Colombia and Ecuador, 
seeking to identify the similarities and differences in the implementation of this legal system in each of 
the countries. First, it analyzes the historical and legal context in which the JEI emerged, based on the 
demands of indigenous peoples who, over the years, have demanded the recognition of their right to 
administer justice within their communities. These processes of vindication were driven, in large part, by 
the internal social struggles of indigenous communities, but also by the pressure of international 
organizations that advocate for self-determination and the preservation of indigenous culture, such as the 
United Nations (UN) and the International Labor Organization (ILO), through the ratification of 
Convention 169. 

The second relevant aspect addressed in this paper is the tension between the constitutional norms that 
favor the implementation of the JEI and the social and political realities that indigenous communities face 
in their interaction with the State. Despite the legal framework that recognizes indigenous justice, the 
ordinary jurisdiction, dominated by state power structures and the monist vision of the law, has managed 
to delegitimize the decisions of indigenous authorities on several occasions, thus undermining the 
autonomy of indigenous peoples. This phenomenon is due, in part, to the lack of training of judicial 
operators in indigenous normative systems and to the cultural resistance that exists in a large part of 
society towards the validity of indigenous law. In addition, state institutions often intervene in cases of 
indigenous jurisdiction, which creates a constant conflict over which system should prevail in certain 
cases, especially those involving serious crimes or fundamental rights. 

On the other hand, this study also highlights the experiences of indigenous communities in the exercise of 
their right to justice. Over the years, communities have developed judicial systems of their own that seek 
to restore social harmony, rather than punish offenders. The restorative approach to indigenous justice, 
focused on reparation of harm and rehabilitation of the offender, contrasts with the punitive approach of 
the ordinary judicial system. However, this approach is not always understood or accepted by state 
authorities, leading to tensions over how communities can exercise their judicial autonomy without 
interference from external institutions. 

In this sense, the research proposes a solution to the existing tensions by promoting an intercultural 
dialogue that allows reconciliation between the two legal systems. This approach seeks to promote 
harmonious and equitable coexistence between the ordinary and indigenous justice systems, recognizing 
the particularities of both and respecting the traditions and practices of indigenous communities. 
Through intercultural dialogue, a common framework of understanding can be established to overcome 
institutional and legal obstacles, promoting cooperation between both systems for conflict resolution and 
mutual respect. 

In addition, this study examines the harmonization proposals that have emerged in the two countries, 
such as the creation of laws that facilitate coordination between the two jurisdictions, and the 
implementation of training mechanisms for justice operators, both state and indigenous, in order to 
improve understanding of and respect for indigenous law. Harmonization should not be limited only to 
the adaptation of normative frameworks, but should involve a profound cultural change that allows the 
validity and legitimacy of indigenous legal systems to be recognized within a pluralistic context, in which 
indigenous communities are not seen as a subordinate minority, but as legitimate actors within the 
judicial system. 

Ultimately, this paper aims to contribute to reflection on the need for a justice system that is more 
inclusive and respectful of cultural diversity, in which the rights of indigenous peoples are fully 
recognized and protected, and in which the special indigenous jurisdiction is not an exception or a 
marginal form of justice.  but an integral part of a pluralistic and equitable judicial system. 

2. General objective 

To analyze in a comparative manner the implementation of the Special Indigenous Jurisdiction (JEI) in 

Colombia and Ecuador, evaluating its progress, tensions, and challenges, in order to propose solutions to 

improve its integration and harmonization with the ordinary jurisdiction, through an intercultural 

approach that respects the autonomy of indigenous communities and promotes a pluralistic and inclusive 

justice system. 

3. Methodology 
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Due to the nature of the study and the need to obtain valuable data and information that would allow us 
to understand the phenomenon from both a quantitative and qualitative point of view, it was set out to 
work with the type of mixed research, which, according to Hernández and Mendoza (2018):  

They represent a set of systematic, empirical, and critical research processes and involve the collection 
and analysis of quantitative and qualitative data, as well as their integration and joint discussion, to make 
inferences from all the information collected (meta-inferences) and achieve a greater understanding of 
thephenomenonunderstudy. 

Since mixed approaches often require additional financial resources, human involvement, knowledge, and 
time, the option to employ them is only appropriate when it improves the study compared to a single 
strategy. The method that the researcher feels best fits or aligns with his or her approach to the problem. 
In this regard, it is critical to note that problems that require trend identification are better suited for a 
quantitative design, while those that require in-depth research to gain a full understanding are better 
suited for a qualitative design. Similarly, combined techniques can be the solution to complicated 
problems or phenomena. 

In accordance with what has been proposed, the mixed approach is decided in order to imprint a deeper 
understanding of the fact studied, so that it was possible to contrast the application of the Special 
Indigenous Jurisdiction in Colombia and Ecuador and to be able to determine its implications, its 
similarities and the contradictions and distinctions that each one has, in addition to the characterization 
of fundamental aspects according to the vision of interviewed specialists.  who gave invaluable 
contributions to the theoretical construct generated, both by the documentation and literature consulted 
and by those oral contributions of specialists from different fields, but related to the central theme of the 
study. 

3.1 Type of Research: 

The research follows the approach of Critical Theory and is classified as socio-legal. This means that the 
study not only analyzes legal norms, but also the social interactions that derive from them, particularly in 
contexts where the collective rights of indigenous peoples are involved. The research has a practical 
approach and seeks to impact the understanding of the real problems of indigenous communities, in 
particular, their access to justice and rights related to the Special Indigenous Jurisdiction (JEI). 

• Critical Theory: It allows an analysis of legal systems with the premise that law is not neutral, 
but is influenced by power relations. Hence, there is criticism of how current legal frameworks can 
perpetuate inequalities between indigenous peoples and the State. 

• Socio-legal: Focuses on the effects of laws and norms on society, especially how state laws 
interact with indigenous peoples' traditions and norms. 

3.2 Research Level: 

The research is considered to be at the descriptive-analytical level: 

• Descriptive: Describes the historical and legal context in which the implementation of the JEI 
takes place, as well as the characteristics of the indigenous judicial system in Colombia and Ecuador. It 
also addresses the evolution of constitutional regulations in both countries and how they have been 
received and applied by indigenous communities. 

• Analytical: After describing the normative frameworks, the research goes on to analyze the 
tensions, challenges, and contradictions that arise when trying to implement and coordinate indigenous 
legal systems with ordinary jurisdiction. 

3. Research Design: 

The research design is comparative, as it seeks to explore the similarities and differences in the 
implementation of the JEI in Colombia and Ecuador: 

• Comparative: The regulations and jurisprudence in both countries are analyzed to identify their 
common points, differences, and how those differences affect the application of indigenous justice. This 
approach allows us to understand how the particular characteristics of each country influence the 
effectiveness and legitimacy of the JEI. 

4. Population and Sample: 
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The study population is composed of magistrates, judges, lawyers, academics, politicians, and indigenous 
authorities who have relevant and direct knowledge about the implementation of the JEI in Colombia and 
Ecuador. 

• Sample Selection: The sample was formed based on the criterion of relevant information. 
Experts and authorities were selected who could provide valuable perspectives on the implementation of 
the JEI in both countries, based on their practical knowledge and high-level legal documentation. 

• Sample Size: The sample was non-probabilistic and based on the principle of data saturation, i.e., 
the participation of informed people with direct experience was sought, until new substantial data 
emerged. 

5. Information Collection Techniques and Instruments: 

The semi-structured interview was the main tool used to collect data. This instrument made it possible to 
obtain opinions from the interviewees in a flexible and detailed manner, without limiting the information 
with closed questions. 

• Semi-structured interviews: Interview guides with open questions were developed to explore 
the experts' vision of the JEI, the difficulties in its implementation, and the proposals to improve its 
functioning. The interviews included both general questions about the historical and legal context and 
specific questions about cases and practical experiences. 

• Documentary Sources: In addition to the interviews, secondary sources were reviewed, such as 
rulings of the Constitutional Courts of both countries, documents from international organizations, and 
relevant legislation (Constitutions of Colombia and Ecuador, rulings on the JEI, etc.). 

• Ethnography: In some cases, observation and field data collection were used, particularly in 
indigenous communities, to better understand the functioning of the JEI from the experience of the 
affected communities. 

6. Information Analysis Techniques: 

Qualitative analysis was the main method used to interpret the data collected. 

• Comparative Analysis: A comparative analysis of laws and jurisprudence in Colombia and 
Ecuador was conducted, assessing how each country has addressed the implementation of the JEI, the 
tensions between the ordinary and indigenous judicial systems, and how judicial decisions affect 
indigenous communities. 

• Thematic coding: Coding techniques were used  to organize the information obtained from the 
interviews and documents, identifying recurring patterns and themes related to the application of the JEI 
and the tensions that arise from its interaction with the ordinary justice system. 

7. Validity of the Instrument: 

The validity of the instruments was guaranteed through the triangulation of sources, which made it 
possible to compare the perceptions obtained through the interviews with the data obtained from 
documentary sources and the reports of the Constitutional Courts. 

• Triangulation of Sources: The interviews were contrasted with the review of Constitutional 
Court rulings and other legal documents, which allowed verifying the consistency and robustness of the 
findings. This process ensured that the conclusions were consistent and based on solid evidence. 

8. Rigor Científico: 

The scientific rigor of the study was guaranteed through the use of techniques established in legal and 
social research, complying with the ethical and methodological principles necessary for high-quality 
research. 

• Reliability and Coherence: Rigorous procedures were applied to ensure that the results were 
reliable and accurately reflected the reality of the context studied. Conscious efforts were made to avoid 
bias, both in the selection of the sample and in the interpretation of the results. 

• Reflective Analysis: In addition, a reflective stance was taken on the limitations of the research 
and on the possible impacts that power structures might have had on the implementation of the JEI. 

9. Ethical Elements of Research: 
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The research complied with the necessary ethical standards, considering the following aspects: 

• Confidentiality and Informed Consent: All participants in the interviews signed an informed 
consent form and were guaranteed the confidentiality of their responses. 

• Respect for Cultural Diversity: The research was carried out respecting the traditions and 
worldviews of indigenous communities, avoiding imposing legal or cultural frameworks alien to their 
reality. 

• Social Impact and Responsibility: The social impact of the research was taken into account, in 
order not only to contribute to academic knowledge, but also to the improvement of the implementation 
of the JEI, promoting social justice for indigenous communities. 

4. Results 

 The Special Indigenous Jurisdiction (JEI) in Colombia and Ecuador has been a significant advance for the 
rights of indigenous peoples, recognizing the autonomy of these communities to administer justice in 
accordance with their uses and customs. Although both countries share a rich ethnic and cultural 
diversity, their approaches to implementing the JEI differ in several respects, especially in relation to the 
normative framework, interaction with ordinary justice, and the capacity of indigenous judicial systems 
to resolve disputes effectively. Next, a comparative analysis is made between the legal frameworks, 
practical application and the common and particular challenges of the JEI in both countries. 

Constitutional Recognition and Legal Framework: 

In Colombia, the JEI was first recognized in the 1991 Constitution, which establishes a multicultural and 
multi-ethnic state. Article 246 of the Colombian Constitution guarantees indigenous peoples autonomy in 
the administration of justice within their territories, in accordance with their traditions and customs, 
provided that it does not infringe the fundamental rights established in the Constitution. However, 
Colombian law does not establish specific mechanisms for coordination between indigenous and ordinary 
jurisdictions, which has generated tensions in judicial practice. 

In Ecuador, the 2008 Constitution establishes a plurinational and intercultural state, recognizing 
indigenous justice more explicitly in Article 171. This article gives indigenous authorities the right to 
administer justice in their territories, based on their traditions, provided that they do not contradict 
internationally recognized human rights. Unlike Colombia, the Ecuadorian Constitution gives a higher 
hierarchy to indigenous jurisdiction, establishing a more formal system of interaction and coordination 
with the ordinary jurisdiction. However, this framework continues to face challenges in its effective 
implementation. 

Constitutional Theory: Multiculturalism vs. Plurinationalism: 

One of the main differences lies in the approach of constitutional theory. In Colombia, the approach is 
mainly multiculturalism, which implies that the existence of diverse cultures is recognized, but a unitary 
legal system is maintained in which the rights of indigenous communities are recognized in terms of 
diversity within a single legal system. This creates tensions, since, despite the recognition of indigenous 
autonomy, indigenous practices and norms continue to be subordinated to the laws of the State. 

In Ecuador, the concept of plurinationalism implies a deeper recognition of indigenous nationalities as 
constituent actors of the State. Each nationality has political, administrative and judicial autonomy, which 
implies a greater capacity for self-government in the field of justice. This model is closer to the idea of a 
state in which various nations coexist with their own sovereign legal systems. 

Relationship between Jurisdictions: 

In Colombia, the relationship between ordinary and indigenous jurisdiction has been complex. Although 
the Constitution recognizes the right of indigenous peoples to apply their own justice, in practice, 
ordinary courts often intervene in cases involving indigenous communities, particularly in serious crimes 
or in situations that affect fundamental rights. This has generated constant tension over the delimitation 
of competences between the two jurisdictions, since there is no clear legislation that regulates how 
conflicts of jurisdiction should be resolved. 

In Ecuador, the process of harmonization between ordinary and indigenous jurisdiction has been more 
structured thanks to the 2008 Constitution. While there are similar tensions regarding jurisdiction over 
certain crimes, Ecuador has created a more robust legal framework to define when and how jurisdictions 
should interact. Through laws such as the Organic Code of the Judicial Function and the Law on 
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Indigenous Justice, clear protocols have been established for the coordination and delimitation of 
competences. However, this system also faces challenges, as indigenous justice does not yet have the 
same acceptance and legitimacy in all spheres of the state judicial system. 

Capacity of Indigenous Justice Systems: 

Both countries face the challenge of ensuring that indigenous authorities have the capacity to effectively 
administer justice within their communities. In Colombia, the training of indigenous authorities has been 
a topic of debate. A lack of resources and state support has made it difficult for indigenous authorities to 
have the necessary training to handle complex cases, such as serious crimes or human rights violations. In 
addition, the lack of infrastructure and logistical difficulties in accessing judicial remedies have limited 
the capacity of indigenous courts. 

In Ecuador, although the situation is somewhat better due to explicit constitutional recognition, 
indigenous authorities also face similar difficulties, such as a lack of resources and the distrust of some 
sectors of the state towards indigenous justice. Despite this, indigenous communities in Ecuador have 
achieved judicial autonomy in several cases, particularly in relation to minor crimes or internal conflicts 
within communities. 

Interculturality and Dialogue between Jurisdictions: 

Intercultural dialogue has been proposed as a key strategy for tensions between jurisdictions. In 
Colombia, intercultural dialogue has been less structured, and state authorities have often shown no 
willingness to recognize the legitimacy of indigenous justice. Cultural differences and mutual mistrust 
have made it difficult to create a space for cooperation between the two jurisdictions. 

In Ecuador, the plurinational approach has allowed for a more fluid and formal dialogue between 
indigenous and ordinary jurisdictions. Although obstacles remain, such as ideological differences between 
the State and indigenous communities, the process of intercultural reconciliation has made significant 
progress, especially through training programmes and the creation of spaces for interaction between 
indigenous and State judges. 

Serious Crimes and the Imposition of State Law: 

A crucial point of comparison is the treatment of serious crimes (such as homicides, sexual violence, drug 
trafficking, etc.). In Colombia, tensions are evident, as Constitutional Courts and judicial authorities have 
repeatedly intervened to overturn decisions of indigenous courts in cases of serious crimes, arguing that 
the penalties imposed by indigenous authorities do not meet international human rights standards. 

In Ecuador, the Constitution establishes that serious crimes must be dealt with by ordinary courts, but 
there is the possibility for indigenous communities to participate in the process through mechanisms 
such as prior consultation and intercultural mediation. Although there is a clearer framework, indigenous 
communities continue to face limitations in terms of jurisdiction over serious crimes and the ability to 
impose penalties. 

Judgments and Recognition of Indigenous Justice: 

In Colombia, the recognition of indigenous judicial decisions has been a controversial issue. Despite 
constitutional advances, the judicial authorities of the State have not always respected the decisions of the 
indigenous courts, which undermines the legitimacy of the JEI and reinforces the perception that 
indigenous law is inferior to state law. 

In Ecuador, the recognition of indigenous justice has been more constant due to the mechanisms 
established in the Constitution and the law. However, the rulings of indigenous courts in complex cases 
continue to be challenged, particularly with regard to the protection of human rights and gender equality. 
Despite this, Ecuador has managed to advance more than Colombia in respect for indigenous judicial 
autonomy. 

Training and State Support for Indigenous Justice: 

In Colombia, state support to indigenous communities in terms of training and resources remains 
insufficient. Despite the efforts of some non-governmental organizations and international institutions, 
the indigenous authorities lack sufficient resources to carry out an efficientadministrationofjustice. 

In Ecuador, the State has implemented training programmes for indigenous authorities and has created 
spaces for cooperation between the State and indigenous judicial systems. Although challenges remain, 
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political will in Ecuador has been stronger, allowing for significant progress in rebuilding the indigenous 
justice system. 

4.1 Analysis of the Implementation of the Special Indigenous Jurisdiction (JEI) in Colombia and 
Ecuador: Progress and Tensions 

The implementation of the Special Indigenous Jurisdiction (JEI) has been a significant process in Colombia 
and Ecuador, with constitutional advances that recognize the autonomy of indigenous communities to 
administer justice in accordance with their customs and traditions. In Colombia, the 1991 Constitution 
introduced the principle of legal pluralism, which allowed indigenous communities to manage their own 
legal affairs within their territories, while respecting their normative systems. However, tensions 
between the ordinary jurisdiction and the indigenous jurisdiction have intensified due to the lack of 
clarity in the delimitation of competences between the two jurisdictions. In many cases, state authorities 
have failed to recognize the decisions of indigenous courts, leading to legal conflicts. 

For its part, Ecuador adopted plurinationalism in its 2008 Constitution, which explicitly recognizes 
indigenous communities as important actors within the legal system. In this regard, more explicit 
progress has been made in the application of the JEI, allowing the creation of its own bodies for the 
administration of indigenous justice, such as community courts. However, as in Colombia, the State has 
maintained restrictive control over judicial decisions involving serious crimes, which has caused a clash 
between the two jurisdictions. This reflects the difficulty of traditional judicial systems in accepting 
indigenous normative systems as equal in terms of legal authority, which weakens the effective 
implementation of the JEI. 

In both countries, a similar pattern has been observed: constitutional recognition of the JEI has been 
accompanied by social and political resistance to its implementation. Although indigenous communities 
have the right to apply their judicial system, socio-cultural prejudices against indigenous practices and 
the lack of knowledge of indigenous justice by the majority society have perpetuated tensions. The lack of 
adequate training of justice operators in both systems also contributes to the resistance towards 
reconciliation of the two legal systems. 

4.2 Challenges in the Harmonization of the JEI with the Ordinary Jurisdiction 

One of the main challenges in the implementation of indigenous jurisdiction has been the harmonization 
between the JEI and the ordinary jurisdiction. Despite the fact that both countries have established legal 
frameworks that allow for the coexistence of these two jurisdictions, effective coordination between them 
remains a challenge. In Colombia, tensions have materialized in conflicts of jurisdiction between ordinary 
courts and indigenous courts. The lack of specific legislation regulating these interactions has created a 
regulatory vacuum, where indigenous communities have had to resort to national courts to obtain 
recognition of their judicial decisions. 

In Ecuador, the process has been somewhat more fluid, due to the explicit recognition of indigenous 
justice in its Constitution. However, State control over judicial decisions in serious cases and disdain for 
traditional standards of justice remain major obstacles. The creation of a parallel legal framework, which 
allows the interaction and cooperation of both jurisdictions, continues to be a necessity in both countries. 

The main obstacles faced by both countries in harmonizing jurisdictions are political interests, social 
pressures, and a lack of will to build a truly inclusive justice system. The economic difficulties and lack of 
social inclusion of indigenous communities also contribute to the perpetuation of this problem. 

4.3 Impact of Intercultural Dialogue on the Efficiency of the Justice System 

Intercultural dialogue has been proposed as a key strategy to improve the relationship between the two 
jurisdictions. The main benefit of intercultural dialogue is the mutual understanding of indigenous and 
State legal practices. In many cases, indigenous communities have used intercultural dialogue as a tool to 
explain and defend their legal systems before the ordinary courts. This strategy has also helped to 
sensitize justice operators to the importance of respecting the decisions of indigenous authorities. 

In the case of Colombia and Ecuador, intercultural dialogue has allowed progress in the construction of a 
common framework for resolving disputes between jurisdictions, which has generated greater 
cooperation. However, there are still significant structural and psychological barriers that hinder the full 
recognition of indigenous justice. On many occasions, state justice operators continue to view indigenous 
law as inferior or incomplete, which limits the effectiveness of the JEI. 
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In addition, intercultural dialogue should be considered not only as an instrument for resolving conflicts, 
but also as a pedagogical tool for integrating cultural diversity into the judicial system. In both countries, 
it has been recognized that the incorporation of the indigenous perspective into the overall legal 
framework would contribute to a better understanding of the problems faced by indigenous communities 
in the implementation of their law. 

4.3.1 Intercultural dialogue as a strategy to achieve harmonization with the ordinary jurisdiction 
of the JEI in Colombia and Ecuador 

In the process of seeking to integrate and respect the various forms of justice that coexist in these 
countries, intercultural dialogue presents a strategy to achieve harmonization between the ordinary 
jurisdiction and the special indigenous jurisdiction. This approach is based on the need to recognize and 
value the cultural and normative particularities of indigenous communities, while seeking a harmonious 
coexistence with the ordinary justice system. 

The value of intercultural dialogue lies in its ability to recognize the presence of indigenous groups' own 
legal systems by conventional governing bodies. This is especially important in situations where customs 
and cultural values differ and must be respected (Alarcón et al., 2020). 

Justice operators in both systems can exchange experiences and knowledge through dialogue. This 
improves mutual understanding and allows for more relevant and contextualized solutions to disputes in 
these communities. The interaction between officials of the regular system and the indigenous authority 
facilitates the creation of trust. Open communication between the parties allows you to eliminate 
misconceptions and old grudges, which improves cooperation in conflict resolution. 

As a result of intercultural debate, protocols could be developed to regulate the handling of cases 
involving members of indigenous groups in the ordinary judicial system. It is essential to ensure respect 
for the rights and customs of these groups. Intercultural communication is used as a technique in the 
framework of transitional justice to redress historical injustices and promote reconciliation. It allows the 
opinions of indigenous groups to be heard and their experiences in the judicial system to be taken into 
account (Cruz, 2013). Despite its advantages, intercultural dialogue faces a number of obstacles, including 
the unwillingness of certain sectors to recognize the legitimacy of indigenous jurisdiction, the lack of 
intercultural competence among judicial personnel, and institutional impediments that prevent effective 
communication between the two systems. 

4.4 Proposals to Improve Coordination Between Legal Systems 

One of the key proposals to improve coordination between jurisdictions is the creation of a 
harmonization law, which establishes the principles of cooperation and mutual respect between both 
jurisdictions. This law should define the areas of action of each judicial system and establish clear 
procedures for resolving conflicts of jurisdiction. 

In addition, continuous training of judicial operators in both jurisdictions is proposed. This would not 
only facilitate a better understanding of legal systems, but could also reduce interjurisdictional tensions. 
There is a need for judges, prosecutors and lawyers in both countries to be better prepared to understand 
and respect indigenous law, as well as to apply international standards that protect the rights of 
indigenous peoples. 

International cooperation between Colombia and Ecuador could also be promoted, allowing the exchange 
of experiences and good practices in the implementation of the JEI. Collaboration with international 
bodies could help foster greater legitimacy of the JEI and ensure that indigenous judicial decisions are 
respected within the framework of international standards. 

4.5 Towards a Pluralistic and Inclusive Justice Model 

The implementation of the Special Indigenous Jurisdiction in Colombia and Ecuador has been a complex 
process, full of advances and setbacks. Despite constitutional recognitions and international standards, 
tensions between ordinary and indigenous jurisdictions remain a significant obstacle to true legal 
equality. 

However, intercultural dialogue and harmonization of jurisdictions offer a path towards a more 
pluralistic and inclusive justice system. To achieve this, it is essential that both the State and indigenous 
communities work together to overcome the legal, social and cultural barriers that persist. In this sense, 
the legitimization of indigenous law and mutual respect between the two justice systems are essential 
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conditions for moving towards a model of justice that not only recognizes cultural diversity, but also 
promotes equity and justice for all. 

5. Conclusions 

In the indigenous communities of Colombia and Ecuador, the administration of justice has always existed, 
but not the concept of special indigenous jurisdiction, which had its origin with the promulgation of the 
Constitution of Colombia in 1991 and the promulgation of the Constitution of Ecuador in 2008. 

From those years onwards, tensions began to arise in each country between the nascent jurisdiction and 
the ordinary jurisdiction, on issues such as collective rights, prior consultation, autonomy of indigenous 
peoples, legitimacy of the penalties applied by the indigenous authorities, ethno-education (Colombia), 
bilingualism (Ecuador), rights of isolated indigenous peoples, respect for nomadic indigenous peoples 
(Nukak Makuk,  in Colombia), which, despite the fact that abundant jurisprudence has been issued by the 
Constitutional Court of the two countries, continue to be presentedtoresolvethem. 

Tensions continue to arise between the special indigenous jurisdiction and the ordinary jurisdiction. This 
situation will continue over time because both jurisdictions handle very different and irreconcilable 
concepts to date. Each jurisdiction has different concepts, among others, about wrongdoing, crime, due 
process, imprisonment, penalty, punishment, etc., and they are questioned by the other jurisdiction.  

This research carried out under the parameters of comparative law served as a theoretical basis in the 
elaboration of a concept required by the Constitutional Court of Colombia under file identifier CJU-560 
order of evidence of August 12, 2024, where a conflict of jurisdictions between the Second Municipal Civil 
Court of Ipiales,  Nariño, and the Special Indigenous Justice – Indigenous Reservation of Ipiales, the 
substantiating Magistrate is Dr. Natalia Ángel Cabo and the author of this investigation is required as an 
expert in this matter. We must bear in mind that it is the first judgment that addresses a conflict of 
jurisdiction between jurisdictions in civil matters; This concept was rendered with the coherence of what 
was developed in this text, conceptualizing as follows:  

"In Colombia, after a little more than 33 years, we are still in debt for the issuance of the Law of 
Coordination and Harmonization, within it one of the most important aspects to develop is a duly 
regulated legislative guideline that serves to settle this type of controversies that arise between the 
Ordinary Jurisdiction and the Special Indigenous Jurisdiction in each of the areas where this type of 
tension arises, such as the Criminal area and as in this case the Civil area, so that at the time the facts 
arise, it is immediately known who is responsible for hearing the matter, in the absence of a legislative 
type, the Constitutional Court has made an enormous effort to try to provide parameters, some items that 
allow us to analyze case by case,  with their own characteristics and try to provide some elements to 
judicial operators to resolve this type of positive or negative conflicts of jurisdiction, in some way try to 
standardize how to resolve these conflicts with minimum requirements that must be met in order to be 
referred to the system of Special Indigenous Jurisdiction operating according to its uses and customs.  

The Constitutional Court in the case under discussion has reduced the space for discussion to the 
elements developed in several judgments including judgment T-387 of 2020, where the following 
elements are developed as a way to settle conflicts of jurisdictions these personal, territorial, objective 
and institutional elements, has been reduced to the fact that if it complies with these three factors it will 
know the Indigenous Jurisdiction,  if the three are not fulfilled together, the one who will know is the 
Ordinary Jurisdiction, if this were the only analysis that the operator should carry out to know the 
competent jurisdiction, the Special Indigenous Jurisdiction would not need a deep development, a 
cosmogonic development, but it would be a formalistic discussion of requirements in each of the matters 
to be addressed.  if this were the only way we would not have the need to discuss, at some point that our 
legislator issues the expected law of coordination and harmonization, the issue would be resolved, we 
must understand that this is one of the many ways that exist for judicial operators to transfer cases to the 
Special Indigenous Jurisdiction or declare themselves competent to hear,  but this does not prevent them 
from resorting to other additional and interpretative factors that allow a broader analysis to be carried 
out to know whether or not the issue corresponds to a certain jurisdiction.  

In settling this type of controversy, the aim is to achieve coordination, so that real coordination is 
achieved between the indigenous justice systems and the ordinary justice system, there is the 
imponderable need to advance an intercultural dialogue, because it is necessary to reach in-depth 
understandings in the scenario of justice and to transcend the legislative to assume issues such as 
coexistence,  national integration, the administration of justice in multicultural contexts, among many 
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others. It is a matter of understanding and respecting diversity and acting accordingly, always thinking 
about administering justice in conditions of equity and equality. 

Coordination is not solved by drafting rules, indicating procedures or responsibilities, functions manual, 
etc., or defining competencies to receive or send cases files from one jurisdiction to another. That is a 
work of administrative mechanics, not coordination in equality and respect.   

The ordinary jurisdiction is not in a position to regulate the exercise of the special indigenous jurisdiction, 
because, "within its own traditions there is an underlying cultural normativity or regulation, and because 
the ethnic and cultural diversity of the country cannot be violated." (Constitutional Court. Judgment T-
1108-08. Rapporteur, Judge Humberto Sierra Porto). 

These types of disputes continue to arise between the special indigenous jurisdiction and the ordinary 
jurisdiction. This situation will continue over time because both jurisdictions handle very different and 
irreconcilable concepts to date. Each jurisdiction has different concepts, among others, about 
wrongdoing, crime, due process, imprisonment, penalty, punishment, etc., and they are questioned by the 
other jurisdiction.  

In the case under discussion regarding some legal requirements that the Civil Court demanded of the 
governor of the cabildo that requested to be referred to process within its indigenous jurisdiction and the 
internal body to which it corresponds; the ordinary jurisdiction requests a series of documents to meet 
these requirements, mentions that the subjective and institutional elements are met, when it was 
accredited, it proved that the defendants are members of the reservation and that the community 
exposed "the existence of a structure to process and resolve the conflicts of its community".  

The judge stated that the territorial and objective elements are not met. The first insofar as the 
indigenous governor did not send support that proves that the events took place within the reservation.  

The second because there is no certainty about the interest of the guard to assume the knowledge of the 
matter. On the last point, the authority specified that the legal asset protected in this case is public faith 
and that it is not the exclusive property of the indigenous community. 

In the face of the specific points on which there is doubt, the following arguments will be made; First, it is 
stated that "there are doubts about the configuration of the territorial, objective and institutional 
elements, the magistrate considers that it is necessary to specify the place where the events under 
investigation take place and the specific reasons why the indigenous authority considers that its 
jurisdiction extends to that place." 

Although Article 246 of the Political Constitution of Colombia states that they may exercise jurisdictional 
functions within their territorial scope, this can be seen in a notion in a strict and broad sense.  

The concern expressed by the office is a physical-demographic perception or notion in the strict sense, 
where it could be accredited as long as it is restricted to a space of land, to a specific location where the 
alleged events occurred, this vision could be contrary to the worldview of the indigenous culture, since 
this translates into the way of observing life,  the territory, the things, the conflicts, this vision goes 
beyond this demographic space, for these purposes what must be taken into account is that the subjects 
in dispute who are part of the same indigenous community, whatever the space of territory where the 
facts are or have been developed, actually recognize that their applicable norms,  their natural judge 
taken as a figure of Western law or their simile in their own conception, their way of settling their 
disagreement is the Indigenous Jurisdiction of the reservation to which they belong, regardless of 
whether the factual ones are in that space assigned to the indigenous community, this is what we can call 
demographic notion in the broad sense,  Because this notion goes where the subjects go, where they 
exercise their activities, according to their worldview they can even go to places outside the space 
recognized for their community as long as this legitimate recognition of their own authority has not been 
lost. This would be the first argument for which the Special Indigenous Jurisdiction must be heard. 

In addition, a second argument is added, is that for the specific case it will also comply in the strict or 
demographic sense, taking into account the place where the events took place are part of this indigenous 
reservation, that is, this requirement is fulfilled whether it is seen from the broad sense of territory as in 
the strict sense,  Although at the time the indigenous governor apparently did not send the 
documentation, it can be corrected to settle the controversy, if it is not possible to prove it in this way, it 
could be done with the participation of the parties in conflict, the leader of the reservation himself or an 
anthropologist who will prove belonging to the territory of the reservation; This will be achieved since 
this type of reservations have a particularity and that is that they are within the urban territory, it is not 
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the reservation that has a precisely defined space, its uses and customs have developed coexisting with 
Western urban cultures, without losing its uses and customs, its essence, its reason for being,  this 
reservation extends over the extension of the territory of the Municipality of Ipiales, this being the 
indigenous reservation of Ipiales, this could not be dismantled by areas of the city, but in its entirety of 
territory, to understand this correlation we must refer to the figure of interculturality, seen as the 
existence of a comprehensive communication between the different cultures that coexist in the same 
space,  it is through these that mutual enrichment takes place and, consequently, the recognition and 
appreciation (both intrinsic and extrinsic) of each of the cultures in a framework of equality. 

 "Interculturality cannot be limited to recognition, respect and elimination of discrimination, 
interculturality implies a process of exchange and communication based on the structuring patterns of 
each culture, overcoming the arrogant prejudice that truth is the heritage of this or that culture and that, 
as possessor, it has the "burden" of transmitting it to others"  

"In relation to the objective element, it is necessary to determine what is the interest of the claimant 
indigenous people in order to know and process the conflict that is the subject of this process. In 
particular, it is necessary to determine which legal assets are protected by the community that are 
affected by the conduct attributed to the defendants." 

In view of this element and being consistent with the above, the interest is given from the constitutional 
recognition itself to have a Special Indigenous Jurisdiction, as a right, it would be contradictory that in 
order to claim the recognition of a right of constitutional roots, whoever alludes to it must demonstrate a 
specific interest to make use of it, when the only condition that this has in the article is that these are not 
contrary to the constitution and laws of the Republic, requesting that he must demonstrate an interest 
would become an additional requirement to exercise a constitutional right, but let us assume for the sake 
of discussion that these elements that the Court has designed as elements to be taken into account, the 
interest of the community is demonstrated from the very moment of making the request,  it can be 
inferred that they wish to resolve the controversy from their uses and customs. To ask for a request to be 
made with specific arguments would be to go against the recognition of a constitutional right.  

"Regarding the institutional element, it is necessary to establish in greater detail what are the procedures, 
sanctions or remedies applied by the community for this type of behavior and the authorities empowered 
to impose them. In addition to these elements, the Court needs to verify what are the guarantees 
associated with the due process of the defendants and the plaintiffs. In relation to this point, since the 
plaintiffs in this case did not claim to be members of the claimant people, it is necessary to determine 
whether the community has measures in place to protect the rights of persons linked to the procedure 
who do not have their ethnic identification." 

From the moment that the leaders, mamos, taitas, governors of each of the indigenous reservations make 
requests to the ordinary jurisdiction so that the processes are referred to their jurisdictions, it can be 
seen that they always try to demonstrate that their procedures are closely related and similar to the 
system of ordinary law, we realize how in criminal matters,  assimilate the figures of accuser, defender, 
individual or plural judge, to make their decisions, how they respect due process and other figures 
created from Western law, with unrestricted application in the ordinary jurisdiction, to require these 
figures in their very rigor would break the very essence of the Special Indigenous Jurisdiction whose 
autonomy does not depend on resembling other figures,  but to preserve their own uses and customs, the 
challenge is not to know the due process of their ancestral forms, but to identify what their equivalent is 
within their internal procedures; this was developed by the court in Judgment T-523 of 1997, with a 
presentation by Dr. Carlos Gaviria Díaz, who states that "our due process finds an equivalent in 
indigenous cultures and finds it to the extent that everywhere they want to punish abuses, everywhere 
there are people who abuse power and everywhere they want to punish abuses".  

Dr. Gaviria indicates in the aforementioned Judgment that a manifestation of due process can be seen 
when the conduct of a person is judged in an assembly, normally the relatives in certain ethnic groups are 
present in those assemblies. So the guarantee of the right of defense is seen by the Court, for example, in 
that the relatives are indeed present at the assembly that indicates the punishment for the person, and in 
that we must see an equalization of the right of defense, and if they are not there, the right of defense is 
violated. 

In this specific case, what must be evaluated is what could be similar to due process in cases that have to 
do with settling property conflicts, how that simile would respect its own system of law, that this system 
is ancestral, that it comes from its own history and far from resembling Western figures.  whatever 
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prevails is their original way of settling this type of conflict, the very loss or assimilation of figures would 
mean that it is not necessary in this case to resolve the conflict in a space other than the ordinary 
jurisdiction; the raison d'être of autonomy of the special indigenous jurisdiction lies in the difference 
between its figures, its ancestral procedures, its original form, even if this does not correspond to 
Western figures.  

In the face of ethnic identification, it will be the mainstay of the system designed as a census of the 
indigenous communities and their members to determine their belonging to it, if such data are not 
available, the system designed by the different indigenous peoples must be used to identify each other. 

With the arguments put forward above, a favorable opinion is issued that the Special Indigenous 
Jurisdiction hears this matter and not the Ordinary Jurisdiction." 

The contribution of this research to this date went far beyond an epistemic contribution to the doctrine, it 
was taken by the highest body of constitutional interpretation as an input to resolve practical cases, the 
theoretical basis and the dogmatic contribution already represents and will represent a starting point to 
settle this type of controversy.  By changing the traditional structure of formal requirements, carrying out 
truly intercultural analyses, this will help to counteract this colonial vision and imposition, of the 
subjection of one culture to another. 

Although the special indigenous jurisdiction is a single one, recognized by constitutional norm, 
indigenous justice is not unique, the existence of several indigenous justices must be considered, because 
each people has its own conceptions, norms, procedures, uses and customs, and they are not always 
assimilable to those of another people, because in each community, these characteristics are derived from 
its worldview.  of their culture and beliefs and of the environment in which they survive.   

On the other hand, the majority of society and state officials (not only linked to the judicial branch), 
multinational companies, and foreign governments still do not fully accept the decisions made by the 
indigenous authorities in their territory. 

At the end of the 20th century and the beginning of the 21st century, the legal culture characterized by 
the capitalist mode of production, the liberal-individualist ideological hegemony, the Sovereign State as 
an institutional form of power, all compatible in practice with a normative paradigm based on the 
principles of monism, statehood, formal rationality and legal security, entered into crisis. 

The crisis is seen in a state of exhaustion and lack of adequate responses to the economic and political 
transformations generated by the complexity of collective conflicts marked by the recognition of 
indigenous rights, social demands and new needs created by the globalization of the market and that, 
given the influence that communication technologies have on society,  These transformations have 
become their own in the transplanted, dependent and peripheral socio-political structures.  

It is necessary for all sectors of society to promote intercultural dialogue between the ordinary 
jurisdiction and the special indigenous jurisdiction, with the strong participation of the majority society 
and the indigenous community, as a real possibility for the special indigenous jurisdiction to achieve its 
full development and to achieve true coordination with the ordinary jurisdiction. 

This intercultural dialogue can (or should) result in a reformulation of the constitutional principles of 
autonomy, equality and political participation, in addition to leading to a reform of legal bodies (codes, 
laws), which are in line with the new constitutional principles.  

Indigenism, Living Well, colonial racism, colonial power, anti-colonialism, the political centrality of the 
indigenous, developmentalism, are among other concepts that both the indigenous intelligentsia and 
"Western" thinkers have to work so that when it comes to advancing an intercultural dialogue, it is 
effectively possible to achieve the full recognition of the rights of indigenous communities. Since 1950 
important contributions have been made in this regard and it is time to highlight them.  

6. Recommendations 

In Colombia and Ecuador, it is important to begin to debate whether it is advisable to assume the pluralist 
paradigm of law in order to achieve coordination between the special indigenous jurisdiction and the 
ordinary jurisdiction, because this will achieve a better interpretation of the complexity of the current 
events that the context of globalization is causing in the legal world and in its emancipatory version.  the 
Law can be an instrument at the service of the most unprotected and vulnerable groups.   
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Although the Constitutional Court in Ecuador has already proposed it, this research reaffirms that a 
dialogue between cultures must be opened "always in a two-way street, respectful of indigenous 
autonomy, sensitive to cultural differences and that must contribute to adequate coordination between 
the systems of rights of indigenous peoples and state law,  which is possible to achieve, from an 
intercultural interpretation. 

It is necessary to insist that recognizing and implementing one's own law from the creation of the special 
indigenous jurisdiction will not in any way bring about the minimization of state law and, on the contrary, 
it is recommended to understand that it is a necessary law, but not sufficient and it is also worth saying 
that it is one of the many legal forms that can exist in society. It is clear that state law is fundamental and 
important, but when we speak of legal pluralism, it covers not only independent and semi-autonomous 
practices in relation to state power, but also official and formal normative practices along with unofficial 
and informal practices such as the own (customary) law of indigenous communities. 
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